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Enforcement of Arbitral Awards — The Next 'Noga' Episode 

THE ENFORCEMENT of foreign 
a rb i t ra l a w a r d s is t o d a y widely 
facili tated b y t h e rat if icat ion of 
t h e Convent ion on t h e Recogni

tion and Enforcement of Foreign Arbitral 
Awards of 1958 ( t h e New York Conven
t ion) b y a significant n u m b e r of s t a t e s , 
including t h e United Sta tes . 

Under t he New York Convention, each 
c o n t r a c t i n g s t a t e r e c o g n i z e s a rb i t r a l 
a w a r d s a s b i n d i n g a n d en fo rce s t h e m . 
The refusal of t he recognit ion or enforce
m e n t of foreign a rb i t r a l a w a r d s b y t h e 
c o u r t s of t h e h o s t c o u n t r y is pe rmiss i 
ble u n d e r t h e r e s t r i c t ed c o n d i t i o n s s e t 
for th in Art ic le V of t h e c o n v e n t i o n , 
namely irregularit ies internal t o t h e arbi
t ra t ion (relat ing in par t i cu la r to t h e ex i s t ence a n d valid
ity of t h e a rb i t ra t ion ag reement , t h e c o n d u c t of arbi t ra l 
p r o c e e d i n g s o r t h e s t a t u s of t h e a rb i t r a l a w a r d ) a n d 
g r o u n d s involving m a t t e r s essent ia l t o t h e hos t c o u n t r y 
( s u c h a s t h e a rb i t r ab i l i t y of t h e d i s p u t e a n d t h e non
c o m p l i a n c e of t h e award wi th in ternat ional publ ic poli
cy) ( s e e F o u c h a r d Gail lard G o l d m a n on I n t e r n a t i o n a l 
Commerc ia l Arbi t ra t ion, 1999, p a r a s . 1666 et seq . ) . 

A dec i s ion r e n d e r e d on Sept . 19, 2002 by t h e South
ern District of New York in t h e c a s e of Compagnie Noga 
d'Importation et d'Exportation v. The Russian Federation 
(Mealey 's In ternat ional Arbi t ra t ion Repor t , Vol. 17, #10, 
10/02, p a g e C-l) i l lus t ra tes , in a q u e s t i o n a b l e manner , 
t h e possibi l i ty u n d e r t h e New York Convent ion t o refuse 
enforcement of an arbitral award on t h e bas is of a nonex-
isting o r invalid a rb i t ra t ion ag reemen t . 

The Earlier Episodes 
This d e c i s i o n c o n s t i t u t e s t h e l a t e s t in a legal s a g a 

which has been ongoing s ince t he beginning of t he 1990s. 
The underlying d i spu te a rose out of two loan agreements 
e n t e r e d in to b e t w e e n t h e Swiss c o r p o r a t i o n Noga a n d 
t h e Russ i an g o v e r n m e n t in 1991 a n d 1992. Noga com
m e n c e d arbitral p roceed ings u n d e r t h e s e ag reemen t s in 
1993, naming t h e Russ ian Federa t ion — t h e s u c c e s s o r 
to t h e Federa t ive Socialist Soviet Republ ic of Russ ia — 
as t h e r e s p o n d e n t , alleging tha t t h e Russian Federa t ion 
had defaulted u n d e r t he loan agreements . An arbitral tri
buna l a p p o i n t e d u n d e r t h e a u s p i c e s of t h e S tockho lm 
C h a m b e r of C o m m e r c e i s sued two a w a r d s in F e b r u a r y 
1997 a n d May 1997 ( the a w a r d s ) , o rde r ing t h e Russian 
Federa t ion to p a y Noga m o r e t h a n $27 million a l togeth
er in d a m a g e s and fees. T h e Russian Federa t ion s o u g h t 
to have t h e second of t he awards relating to fees set as ide 
before t h e Swedish c o u r t s , but th i s ac t ion w a s eventu
ally d ismissed in March 1999 by the Svea Court of Appeal. 

T h e nex t logical s t e p for Noga invo lved o b t a i n i n g 
e n f o r c e m e n t of t h e a w a r d s in c o u n t r i e s in w h i c h t h e 
Russ ian Federa t ion he ld se izab le a s s e t s . In par t icular , 
Noga c o m m e n c e d proceedings in France and in t he Unit
ed S ta tes . 

In t h e French proceed ings , Noga was gran ted enforce
ment of t h e awards in France by a dec is ion of t h e Paris 
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Tr ibuna l d e G r a n d e I n s t a n c e of March 
2000. Th i s d e c i s i o n w a s s u b s e q u e n t l y 
u p h e l d by t h e Par is Cour t of Appea l in a 
dec is ion r e n d e r e d o n March 22, 2001. An 
a p p e a l b y t h e R u s s i a n F e d e r a t i o n t o 
France 's Supreme Court is current ly pend
ing. D e s p i t e t h e s e d e c i s i o n s , Noga h a s 
t h u s far b e e n u n a b l e t o ob ta in se izure of 
any a s s e t s be longing t o t h e Russian Fed
e ra t ion in France , hav ing e a c h t i m e faced 
difficulties on t h e b a s i s of t h e Russ i an 
s t a t e ' s immuni ty . In par t icular , t h e Paris 
Cour t of Appeal , in a dec i s ion d a t e d Aug. 
10, 2000, annul led t h e se izure of t h e bank 
a s s e t s of t h e Russ ian r e p r e s e n t a t i o n s in 
F r a n c e o n t h e b a s i s of t h e law of d ip lo
mat ic relations. Although legitimately con

c e r n e d with t h e effective a c c o m p l i s h m e n t of d ip lomat ic 
func t ions ca r r i ed ou t b y t h e Russ i an r e p r e s e n t a t i o n s , 
t h e c o u r t failed t o give effect t o t h e waiver c l ause incor
p o r a t e d in t he loan ag reement s a n d express ing t h e Russ
ian s t a t e ' s u n e q u i v o c a l a c c e p t a n c e t o s u b m i t t o 
e n f o r c e m e n t m e a s u r e s ( s e e E m m a n u e l Gaillard, "The 
validity of enforcement measu re s in France against Russ
ian Federa t ion p r o p e r t y p u r s u a n t t o t w o a w a r d s by an 
Arbi t ra l Tr ibunal a p p o i n t e d b y t h e S tockho lm Arbitra
t ion Inst i tutes: t h e Sedov Affair and t h e Noga case" , 2000 
S tockho lm Arbi t ra t ion Repor t 119). 

In parallel, Noga filed enforcement p roceed ings in t h e 
United States. On Jan. 27, 2000, Noga filed an act ion seek
ing conf i rmat ion a n d enfo rcement of t h e a w a r d s in t h e 
Wes te rn District of Kentucky in o r d e r t o p u r s u e Russian 
g o v e r n m e n t a s s e t s s u c h a s gra in a n d highly e n r i c h e d 
u r a n i u m tha t w e r e p r e s u m a b l y loca ted in Kentucky. Sig
nificantly, however , P re s iden t Bill Cl inton b l o c k e d t h e 
a t t empted a t t achment of t h e uran ium by executive order. 
At a b o u t t h e s a m e t ime , Noga b r o u g h t an a c t i o n for 
recogni t ion and enforcement of t h e awards in t h e South
ern District of New York t o p u r s u e Russian bank accounts 
loca ted in New York s t a t e . On t h e Russ ian Federa t ion ' s 
m o t i o n , t h e K e n t u c k y a c t i o n w a s t r a n s f e r r e d t o t h e 
S o u t h e r n District a n d conso l ida t ed wi th t h a t ac t ion . 

District Court Decision 
Before t h e Sou the rn District Cour t , t h e Russ ian Fed

era t ion opposed enforcement of t h e awards , mainly argu
ing t h a t t h e real p a r t y involved in t h e d i s p u t e w a s t h e 
Russian government , an ent i ty dis t inct from t h e Russian 
Federat ion. Interestingly, t h e Russian Federat ion had not 
pu t forward th is a rgumen t in t h e French ac t ion init iated 
b y Noga for t h e enforcement of t h e a w a r d s . In fact, t h e 
Russ ian Federat ion h a d not ra i sed a n y avai lable g round 
se t ou t in Article V of t h e Convent ion in t h e French pro
ceed ings . 

T h e cour t denied Noga's mot ion t o enforce t h e awards 
on t h e bas i s t h a t t h e y w e r e r e n d e r e d aga ins t t h e gov
e r n m e n t of t he Russian Federa t ion a n d no t t h e Russian 
Federa t ion . T h e cou r t s t a t ed as follows: 

T h a t t h e Award u s e s t h e t e r m s 'Gove rnmen t of t he 
Russian Federat ion ' , 'Russian Federa t ion ' a n d 'Rus
sia ' in te rchangeably is of little m o m e n t . (.. .) Impor
tant ly , t h e Award d o e s no t s t a t e t h a t t h e Russ i an 
Federa t ion is r e s p o n s i b l e for t h e Russ i an Govern
men t ' s liabilities. Moreover, t h e Award a n d Supple-
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mental Award do not state that 
the H.ussian Federation was a 
party to the arbitration. (. .. ) The 
circumstances attendant to the 
Stockholm arbitration demon
strate that the Russian Federa
tion did not intend to arbitrate 
the submitted dispute. Noga 
named the Russian Federation in 
its request for arbitration. In 
response. the Russian Federa
tion objected to the arbitration 
on the ground that the proper 
party was the Russian Govern
ment. (".j Rather than support
ing a conclusion that the Russian 
Federation clearly and ambigu
ously intended to arbitrate the 
dispute, the Stockholm pro
ceedings reveal that the Russian 
Federation objected to the arbi
tration and insisted that it was 
not the proper party. Ultimately, 
the Stockholm arbitrators issued 
their Awards only against the 
Russian Government. Accord
ingly, this Court cannot confirm 
the Awards as to the Russian 
Federation. (at 18-19). 
Noga has appealed this decision, 

and, in an interesting development, 
has initiated a separate proceeding 
to have the ruling of the Paris Court 
of Appeal dated March 22, 2001 rec
ognized in New York. 

A Questionable Decision 

The District Court's reasoning 
rests essentially on a distinction 
between the "Russian Federation" 
and the "Government of the Russ
ian Federation." The court's 
demonstration is, however, want
ing. After noting simply that "the 
parties agree that the Russian Gov
ernment and Russian Federation 
are separate entities, but sharply 
disagree with respect to those enti
ties' powers relative to one anoth
er" (at 14), the court, without any 
discussion relating to whether such 
a distinction could be established, 
determined that because the party 
to the arhitration dause was the 
"Russian Government," the "Russ
ian Federation" could not be bound 
by the awards. 

This determination, which is based 
on a correct assumption - that "a 
non-party cannot be bound by all 
arbitration award unless it clearly 
and unamhiguously demonstrates an 
intent to arhitrate the submitted dis
pute" (at 11) - derives, however, 
from an erroneous deduction. 

It is indeed debatable whether a 
distinction should be drawn 
between the "Russian Federation" 
and the "Government of the Russian 
Federation." First, and from a prac
tical viewpoint, it is doubtful 
whether Noga could initiate an 
action against the "Russian Govern
ment" as a legal entity distinct from 
the Russian state. Secondly, and 
more importantly, the argument that 
the "Russian Federation" and the 
"Russian Government" are two sep
arate entities constitutes an ex post 
facto reliance by the Russian state 
on its own internal structure in order 
to avoid enforcement of the awards, 
which is highly questionable. Simi
larly, a state's reliance on its own law 
to renege on an arbitration agree
ment has not been given effect in 
arbitral case law (for a recent exam
ple, see ICC Case No, 10623, Award 
of Dec 7, 2001, 21 Bulletin de L'Asa 
(2003», 

The 'Framatome' Case 

This solution has been long estab
lished in arbitral case law. For exam
ple, in the Framatome case, the 
arbitral tribunal held that: 

It is superfluous to add that there 
is a general principle, which 
today is universally recognized in 
relations between states as well 
as in international relations 
between private entities (whether 
the principle be considered a rule 
of international public policy, an 
international trade usage, or a 
principle recognized by public 
international law, international 
arbitration law or lex mercatoria), 
whereby the Iranian state would 
in any event - even if it had 
intended to do so, which is not 
the case - be prohibited from 
reneging on an arbitration agree
ment entered into by itself or, pre
viously, by a public entity such as 
AEOL The position of the current 

positive law of international rela
tions is summarized well by 
Judge Jimenez de Arechaga (. .. ) 
that a government bound by an 
arbitration clause - and this 
observation applies equally to 
obligations assumed directly and 

Unpredictability is at 
odds with the purpose of 
efficiency underlying the 

New York Convention. 

those assumed through an inter
mediary of a public organ, as in 
this case - 'cannot validly free 
itself from that obligation by an 
act of its own will, for example, by 
a change in its internal law or by 
a unilateral repudiation of the 
contract.' (unofficial translation), 
Award on jurisdiction of April 30, 
1982 in ICC Case No, 3896, Fmm
atome SA. v. Atomic Energy Orga
nization of/ran (AEOl), III J.D,1. 
58 (1984). 

In the present case, the loan agree
ments were entered into between 
Noga and, respectively, the govern
ment of the USSR (in 1991) and the 
government of the Russian Federation 
(in 1992). Different factors indicate 
that the party to these agreements 
was the Russian state. The fact that 
the "government" of the Russian Fed
eration was the signatory to the 
agreements does not alter that fact
which was implicitly recognized by 
the arbitral tribunal - given that 
states do act through their subdivi
sions. As noted by the District Court, 
the first of the loan agreements was 
intended to extend "credits and loans 
totaling $550 million to the RSFSR (I.e" 
the Russian Soviet Republic) for the 
purchase of durable goods, consumer 
goods, agtn-industrial produds, and 
foodstuffs" Cat 2), which indicates a 
public interest purpose carried out 
by the state, In addition, the fact that 
the agreements were entered into by 
the government of the USSR in 1991 
and the government of the Russian 
Federation in 1992 demonstrates the 
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continuity of the entity which is the 
true party to the arbitration agree
ment, i.e., the Russian state acting 
through consecutive governments. 
Finally, both agreements included a 
wide-ranging waiver of sovereign 
immunity clause which, in very clear 
terms, specified that "the borrower 
waives all rights of immunity relating 
to the application of the arbitration 
award rendered against it relating to 
this agreement." Immunity can be 
invoked, or waived, by a state. It is an 
inherent attribute of states. The pres
ence of the waiver clause was thus an 
additional indicator that the Russian 
state was the party to the agreements 
and to the subsequent arbitration. 

Concept of Attributability 
In determining whether the Russ

ian Federation was bound by the 
arbitration agreement and the arbi
tral awards, the District Couri's ref
erence to the concept of 
attributability is equally debatable. 
The court observed that "[i]mpor
tantiy, the Award does not state that 
the Russian Federation is responsi
ble for the Russian Government's lia
bilities." (at 18). However, a correct 
application of the concept of attrib
utability would lead to the conclu
sion that the "Russian Federation" Is 
indeed bound by the acts of the 
"Russian Government." Customary 
intemationallaw has long recognized 
that the conduct of any state organ 
shall be considered an act of that 
state, as shown in the codified rules 
of state responsibility: 

The conduct of any State organ 
shall be considered an act of that 
State under international law, 
whether the organ exercises leg
islative, executive, judicial or any 
other functions, whatever posi
tion it holds in the organization 
of the State, and whatever its 
character as an organ of the cen
tral government or of a territori
al unit of the State. (Article 4(1), 
Draft articles on Responsibility 
of States for internationally 
wrongful acts, adopted by the 
InternationaJ Law Commission at 
its 53rd session (200 I)). 

Conclusion 

Beyond the methodological criti
cisms it raises, this decision is a new 
illustration of the difficulties a pri
vate party may be confronted with 
in dealing with a sovereign state. 
Noga has thus far been unsuccess
ful in enforcing the awards rendered 
against the Russian Federation, 
either on the basis of a questionable 
recognition by the French courts of 
the Russian state's immunity from 
execution in spite of a wide-ranging 
waiver of that immunity, or on the 
basis of an equally questionable 
refusal by the Southern District of 
New York to recognize the Russian 
state's intention to arbitrate the sub
mitted dispute. The resulting unpre
dictability of the process, which has 
led Noga to seek enforcement in the 
United States of the enforcement 
decision of the awards rendered in 
France, is at odds with the purpose 
of efficiency which underlies the 
New York Convention. [t further 
shows that the entire regime of the 
law of sovereign immunities needs 
to be re-examined. 
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