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Inforcement of Arbitral Awards — The Next ‘Noga’ Episode

HE ENFORCEMENT of foreign

arbitral awards is today widely

facilitated by the ratification of

the Convention on the Recogni-
tion and Enforcement of Foreign Arbitral
Awards of 1958 (the New York Conven-
tion) by a significant number of states,
including the United States,

Under the New York Convention, each
contracting state recognizes arbitral
awards as binding and enlorces them.
The refusal of the recognition or enforce-
ment of foreign arbitral awards by the
courts of the host country is permissi-
ble under the restricted conditions set
forth in Article V of the convention,
namely irregularitics internal to the arbi-
tration (relating in particular to the existence and valid-
ity of the arbitration agreement, the conduct of arbitral
proceedings or the status of the arbitral award) and
grounds involving matters essential to the host country
{such as the arbitrability of the dispute and the non-
compliance of the award with international public poli-
¢y} (see Fouchard Gaillard Goldman on International
Commercial Arbitration, 1999, paras. 1666 et seq.).

A decision rendered on Sept. 19, 2002 by the South-
ern Districl of New York in the case of Compagnie Noga
d’Importation et d' Exportation v. The Russian Federation
(Mealey's International Arbitration Report, Vol. 17, #10,
10/02, page C-1} illustrates, in a questionable manner,
the possibility under the New York Convention to refuse
enforcement of an arbitral award on the basis of a nonex-
isting or invalid arbitration agreement.

The Earlier Episodes

This decision constitutes the latest in a legal saga
which has been ongoing since the beginning of the 1990s,
The undetlying dispute arose out of two loan agreements
entered into between the Swiss corporation Noga and
the Russian government in 1991 and 1992, Noga com-
menced arbitral proceedings under these agreements in
1993, naming the Russian Federation — the successor
to the Federative Socialist Soviet Republic of Russia —
as the respondent, alleging that the Russian Federation
had defaulted under the loan agreements. An arbitral tri-
bunal appointed under the auspices of the Stockholm
Chamber of Commerce issued two awards in February
1997 and May 1997 (the awards), ordering the Russian
Federation to pay Noga more than $27 million altogeth-
er in damages and fees. The Russian Federation sought
to have the second of the awards relating to fees set aside
Lefore the Swedish courts, but this action was eventu-
ally dismissed in March 1999 by the Svea Court of Appeal.

The next logical step for Noga involved obtaining
enforcement of the awards in countries in which the
Russian Federation held seizable assets. In particular,
Noga commenced proceedings in France and in the Unit-
cd States.

tn the French proceedings, Noga was granted enforce-
ment of the awards in France by a decision of the Paris
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Tribunal de Grande Instance of March
2000. This decision was subsequently
upheld by the Paris Court of Appeal in a
decision rendered on March 22, 2001. An
appeal by the Russian Federation to
France's Supreme Court is currently pend-
ing. Despite these decisions, Noga has
thus far been unable to obtain seizure of
any assets belonging to the Russian Fed-
eration in France, having each time faced
difficulties on the basis of the Russian
state's immunity. [n particular, the Paris
Court of Appeal, in a decision dated Aug.
10, 2000, annulled the seizure of the bank
assets of the Russian representations in
France on the bhasis of the law of diplo-
matic relations. Although legitimately con-
cerned with the effective accomplishment of diptomatic
functions carried out by the Russian representations,
the court failed to give effect to the waiver clause incor-
porated in the loan agreements and expressing the Russ-
ian state's uneguivocal acceptance to submit to
enforcement measures (see Emmanuel Gaillard, “The
validity of enforcement measures in France against Russ-
ian Federation property pursuant to two awards by an
Arbitral Tribunal appointed by the Stockholm Arbitra-
tion Institutes: the Sedov Affair and the Noga case”, 2000
Stockholm Arbitration Report 119).

In parailel, Noga filed enforcement proceedings in the
United States. On Jan. 27, 2000, Noga filed an action seek-
ing confirmation and enforcement of the awards in the
Western District of Kentucky in order to pursue Russian
government assets such as grain and highly enriched
uranium that were presumably located in Kentucky. Sig-
nificantly, however, President Bill Clinton blocked the
attempted attachment of the uranium by executive order.
At about the same time, Noga brought an action for
recognition and enforcement of the awards in the South-
ern District of New York to pursue Russian bank accounts
located in New York state. On the Russian Federation’s
motion, the Kentucky action was transferred to the
Scuthern District and consolidated with that action.

District Court Decision

Before the Southern District Court, the Russian Fed-
eration opposed enforcement of the awards, mainly argu-
ing that the real party involved in the dispute was the
Russian government, an entity distinct from the Russian
Federation. [nterestingly, the Russian Federation had not
put forward this argument in the French action initiated
by Noga for the enforcement of the awards. In fact, the
Russian Federation had not raised any available ground
set out In Article V of the Convention in the French pro-
ceedings.

The court denied Noga's motion to enforce the awards
on the basis that they were rendered against the gov-
ernment of the Russian Federation and not the Russian
Federation. The court stated as follows:

That the Award uses the terms ‘Government of the

Russian Federation’, ‘Russian Federation’ and ‘Rus-

sia' interchangeably is of little moment. (...} Impor-

tantly, the Award does not state that the Russian

Federation is responsible for the Russian Govern-

ment’s liabilities. Moreover, the Award and Supple-
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mental Award do not state that
the Russian Federation was a
party to the arbitration. {...) The
circumstances attendant to the
Stockholm arbitration demon-

" strate that the Russian Federa-
tion did not intend to arbitrate
the submitted dispute. Noga
named the Russian Federation in
its request for arbitration. In
response, the Russian Federa-
tion objected to the arbitration
on the ground that the proper
party was the Russian Govern-
ment. (...) Rather than support-
ing a conclusion that the Russian
Federation clearly and ambigu-
ously intended to arbitrate the
dispute, the Stockholin pro-
ceedings reveal that the Russian
Federation objected to the arbi-
tration and insisted that it was
not the proper party. Ultitately,
the Stockholm arbitrators issued
their Awards only against the
Russian Government, Accord-
ingly, this Court cannot confirm
the Awards as to the Russian
Federation. (at 1819).

Noga has appealed this decision,
and, in an interesting development,
has initiated a separate proceeding
to have the ruling of the Paris Court
of Appeal dated March 22, 2001 rec-
ognized in New York.

A Questionable Decision

The District Court’s reasoning
rests essentially on a distinction
between the “Russtan Federation”™
and the “Government of the Russ-
ian Federation.” The court’s
demonstration is, however, want-
ing. After noting simply that “the
parties agree that the Russian Gov-
ernment and Russian Federation
are separate entities, but sharply
disagree with respect to those enti-
ties’ powers rclative to one anoth-
er” (at 14}, the court, without any
discussion relating to whether such
a distinction could be established,
determined that because the party
to the arbitration clause was the
“Russian Government,” the “Russ-
ian Federation” could not be bound
by the awards.

This determination, which is based
on a correct assumption — that “a
non-party cannot be bound by an
arbitration award unless it ciearly
and unambiguously demonstrates an
intent to arbitrate the submitted dis-
pute” (at 14) — derives, however,
fromn an erroneous deduction.

It is indeed debatable whether a
distinction should be drawn
between the “Russian Federation”
and the “Government of the Russian
Federation.” First, and from a prac-
tical viewpoint, it is doubtful
whether Noga could initiate an
action against the “Russian Govern-
ment” as a legal entity distinct from
the Russian state. Secondly, and
more importantly, the argurnent that
the “Russian Federation™ and the
“Russian Government” are two sep-
arate entities constitutes an ex post
facto reliance by the Russian state
on its own internal structure in order
to avoid enforcement of the awards,
which is highly questionable. Simi-
larly, a state’s reliance on its own law
to renege on an arbitration agree-
ment has not been given effect in
arbitral case law (for a recent exam-
ple, see ICC Case No. 10623, Award
of Dec. 7, 2001, 21 Bulletin de L'Asa
{2003Y).

The ‘Framatome’ Case

This solution has been long estab-
lished in arbitral case law. For exam-
ple, in the Framatome case, the
arbitral tribunal held that:

It is superfluous to add that there
is a general principle, which
today is universally recognized in
relations between states as well
as in international relations
between private entities (whether
the principle be considered a rule
of international public policy, an
international trade usage, or a
principle recognized by public
international law, international
arbitration law or lex mercatoria),
whereby the Iranian state would
in any event — even if it had
intended to do so, which is not
the case — be prohibited from
reneging on an arbitration agree-
ment entered into by itself or, pre-
viously, by a public entity such as
AEQI. The position of the current

positive law of international rela-
tions is summarized weil by
Judge Jimcnez de Arechaga (...)
that a government bound by an
arbitration clause — and this
observation applies equally to
obligations assumed directly and

Unpredictability is at
odds with the purpose of
efficiency underlying the

New York Convention.

those assumed through an inter-
mediary of a public organ, as in
this case — ‘cannot validly free
itself from that obligation by an
act of its own will, for example, by
a change in its internal law or by
a imnilateral repudiation of the
contract.” (unofficial translation),
Award on jurisdiction of April 30,
1982 in ICC Case No. 3896, Fram-
atome S.A v. Atomic Energy Orga-
nization of fran (AEGI), 111 JD.L
58 (1984).

In the present case, the loan agree-
ments were entered into between
Noga and, respectively, the govern-
ment of the USSR (in 1991) and the
government of the Russian Federation
(in 1992). Different factors indicate
that the party to these agreements
was the Russian state. The fact that
the “government” of the Russian Fed-
eration was the signatory to the
agreements does not alter that fact —
which was implicitly recognized by
the arbitral tribunal — given that
states do act through their subdivi-
sions. As noted by the District Court,
the first of the loan agreements was
intended to extend “credits and loans
totaling $550 million to the RSFSR (e,
the Russian Soviet Republic) for the
purchase of durable goods, consurner
goods, agro-industrial products, and
foodstuifs” (at 2), which indicates a
public interest purpose carried out
by the state, In addition, the fact that
the agreements were entered into by
the government of the USSR in 1991
and the government of the Russian
Federation in 1992 demonstrates the



Thursday, April 3, 2003

NEW YORK LAW JOURNAL

continuity of the entity which is the
true party to the arbitration agree-
ment, i.e., the Russian state acting
through consecutive governments,
Finally, both agreements included a
wide-ranging waiver of sovereign
immunity clause which, in very clear
terms, specified that “the borrower
waives all rights of immunity relating
to the application of the arbitration
award rendered against it relating to
this agreement.” Immunity can be
invoked, or waived, by a state_ It is an
inherent attribute of states. The pres-
ence of the waiver clause was thus an
additional indicator that the Russian
state was the party to the agreements
and to the subsequent arbitration.

Concept of Attributability

In determining whether the Russ-
ian Federation was bound by the
arbitration agreement and the arbi-
tral awards, the District Court’s ref-
erence to the concept of
attributability is equally debatable.
The court observed that “[iimpor-
tantly, the Award does not state that
the Russian Federation is responsi-
ble for the Russian Government’s lia-
hilities.” (at 18). However, a correct
application of the concept of attrib-
utability would lead to the conclu-
sion that the “Russian Federation” is
indeed bound by the acts of the
“Russian Government.” Customary
international law has long recognized
that the conduct of any state organ
shall be considered an act of that
state, as shown in the codified rules
of state responsibility:

The conduct of any State organ
shall be considered an act of that
State under international law,
whether the organ exercises leg-
islative, executive, judicial or any
other functions, whatever posi-
tion it holds in the organization
of the State, and whatever its
character as an organ of the cen-
tral government or of a territori-
al unit of the State, (Article 4(1),
Draft articles on Responsibility
of States for internationally
wrongful acts, adopted by the
International Law Comuinission at
its 53rd session (2001)).

Conclusion

Beyond the methodological criti-
cisms it raises, this decision is a new
illustration of the difficulties a pri-
vate party may be confronted with
in dealing with a sovereign state,
Noga has thus far been unsuccess-
ful in enforcing the awards rendered
against the Russian Federation,
either on the basis of a questionable
recognition by the French courts of
the Russian state's immunity from
execution in spite of a wide-ranging
waiver of that immunity, or on the
basis of an equally questionable
refusal by the Southern District of
New York to recognize the Russian
state’s intention to arbitrate the sub-
mitted dispute. The resulting unpre-
dictability of the process, which has
led Noga to seek enforcement in the
United States of the enforcement
decision of the awards rendered in
France, is at odds with the purpose
of efficiency which underlies the
New York Convention. [t further
shows that the entire regime of the
law of sovereign immunities needs
to be re-examined.
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