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courts of Tucuman, which were conmn-
petent on the basis of the jurisdiction
clause of the concessicn contract.

Tribunal Holding

The tribunal  distinguished
between the alleged violations com-
mitted directly by Argentina (the fed-
eral claims) and the claims relating
to conduct of the Tucuman autheri-
ties {the Tucuman claims). It dis-
missed the federal claims on the
basis that there was no evidence of
any failure on the part of Argentina
in response ta the situation in
Tucuman. With respect to the
Tucuman claims, the tribunal con-
sidered that “it is not possible for this
Tribuna!l to determine which actions
of [Tucumén] were taken in exercise
ol its sovereign authority and which
in the exercise of its rights as a party
to the Cencession Contract” (§79).
Because it found that it was for the
administrative courts of Tucuman,
which were given exclusive jurisdic-
tion by Article 16.4 to interpret and
apply the Concession Contract, the
tribunal declined to examine the
Tucumdén claims:

[Tlhe Tribunal holds that,

because of the crucial connection

in this case hetween the terms of
the Concession Contract and
these alleged violations of the

BIT, the Argentine Republic can-

not be held liable unless and until

Claimants have, as Article 16.4 of

the Concession  Contract

required, asserted their rights in
proceedings before the con-
tentious administrative courts of

Tucumdan and have been denied

their rights, either procedurally

or substantively. (§78).

Thus, the tribunat maintained that
it had jurisdiction to hear the dispute
against Argentina while adopting, at
the same time, an extremely narrow
understanding of the scope of the
BIT, such that its decision to assert
jurisdiction was devoid of all practi-
cal meaning.

The implications of Lhe tribunal’s
analysis are twafold. First, by reject-
ing the causes of action hrought by
Vivendi solely on the basis that such
claims were not raised before the
admiinistrative courts in Tucuman,
which were exclusively competent to
examine the performance of the con-
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cession contract (sec §79), the tri-
bunal did not seem, paradoexically, to
consider that this conclusion would
amount to reintroducing the obliga-
tion to exhaust local remedies before
proceeding to international arbitra-
tion, something which was incom-
patible with Article 8 of the BIT and
the convention (see §81).

Secondly, the tribunal appears to
have considered that had Vivendi
reterred its dispute to the adminis-
trative courts tn Tucuman, it would
not have exercised the BIT's “fork in
the road"” option:

By this same analysis, a suit by

Claimants against TucumAn in

the administrative courts of

Tucuman for violation of the

terms of the Concession Con-

tract would not have foreclosed

Claimant from subsequently

seeking a remedy against the

Argentine Republic as provided

in the BIT and ICSID Convenltion.

That is, submission of claims
against Tucumén to the con-
tentious administrative tribunals
of Tucuman for breaches of the
contract, as Article 16.4 required.
would not, contrary to
Claimants’ position, have been
the kind of choice by Claimants
of legal actien in national juris-
dictions (i.e., courts) against the
Argentine Republic that consti-
tutes the ‘fork in the road’ under
Article 8 of the BIT, thereby fore-
clasing future claims under the
ICSID Convention. {(§55).

Causes of Action

These findings, which imposed on
the claimants to submit their claims
to the tocal courts first and to limit
the recourse to ICSID arbitration to
the denial of justice, could hardly be
reconciled with the fundamental dis-
tinction between the cause of action
under the BIT and the cause of action
under the contract, rightly recog-
nized by the tribunal itself:

In this case the claims filed by

[the Claimants] against Respon-

dent are based on violations by

the: Argentine Republic of the BIT
through acts or omissions of that
government and acts of the
Tucumén  authorities  that
Claimants assert should be
attributed to the central govern-
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menl, As formulaied, these
claims agaiust the Argentine
Republic are not subject to the
jurisdiction of the contentious
administrative tribunals of
Tucumén, if only because, ex
hypothesi, those claims are not
based on the Concession Con-
tract but allege a cause of action
under the BIT. (§53).

Both these proposition were sanc-
tioned by the ad hoc committee in the
subsequent annulment proceedings.

Annulment Proceedings

Vivendi fited a request for annul-
ment of the tribunal's award, arguing
on the basis of three separate
grounds (serious departure from a
fundamentai rule of procedure, man-
ifest excess of powers, failure to state
reasons). The ad hoc committee
anaulled the tribunal's award on
Vivendi's second ground, which
argued that the tribunal had mani-
festly exceeded its powers. The com-
mittee stated from the outset that “an
ICSID tribunal commits an excess of
powers not only if it exercises a juris-
diction which it does not have under
the relevant agreement or treaty and
the ICSID Convention, read together,
but also if it fails to exercise a juris-
diction which it possesses under
those instruments™ (§86).

The main tssue of contention cen-
tered on the tribunal’s findings in
relation to the Tucuman claims. In
light of the fundamental distinction
belween the causes of action under
the contract and under the BIT, the
committee held that;

[ ... ] where ‘the fundamental

basis of the claim’ is a treaty lay-

ing down an independent stan-
dard by which the conduct of the
parties is to be judged, the exis-
tence of an exclusive jurisdiction
clause in a contract between the
claimant and the respondent State
or one of its subdivisions cannot

operate as a bar to the application

of the treaty standard. At most, it

might be relevant — as municipai

law will often be relevant — in

assessing whether there has been

a breach of the treaty.
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I the Committee's view, it is not
open to an [ICSID tribunal having
jurisdiction under a BIT in
respect of a claim based upon a
substantive provision of that BIT,
to dismiss the claim on the
ground that it could or should
have been dealt with by a nation-
al court. In such a case, the
inquiry which the ICSID tribunal
is required to undertake is one
governed by the ICSII} Conven-
tion, by the BIT and by applica-
ble internaticnal law. [ ... ]

{BE101-102).

On this basis, the committee pro-
ceeded to determine whether the tri-
bunal, which, in the committee’s
view, had an obligation to consider
and render an opinion with respect
to the Tucuman claims, neglected to
do so. It held that the tribunal had
failed in this regard:

[1]t is clear, from the core dis-

cussion of the Tucuman claims,

{...]that the Tribunal declined to

decide key aspects of the

Claimants”™ BIT claims on the

ground that they involved issues

of contractual performance or
non-performance. The Tribunal
itself characterized these pas-
sages, in paragraph 81, as
embodying its ‘decision’ with
respect to the Tucuman claims.

{1

[This passage] is couched in terms

not of decision but of the impos-

sibility of decision, the impossi-
hility being founded on the need
to interpret and apply the Con-
cession Contract. Yet under Arti-
cle 8{4) of the BIT the Tribunal had
jurisdiction to base its decision
upon the Concession Contract, at
least so far as necessary in order
to determine whether there had
been a breach of the substantive
standards of the BIT. Second, the
passage appears to imply that con-
duct of Tucurnan carried out in the
purported exercise of its rights as

a party to the Concession Contract

could not, a priori, have breached

the BIT. However, there is no basis
for such an assumption: whether

particular conduct involves a

breach of a treaty is not deter-

mined by asking whether the con-
duct purportedly involves an
exereise of conlractual right

(§5108-110).

On this hasis, the cominittee found
that the tribunal had failed to decide
whether the conduct in guestion con-
stituted a breach of the BIT and
annulled the tribunal’s award in rela-
tion to the Tucumin claims.

The ad hoc committee’s decision
is perfectly well founded. Indeed, the
coexistence of two jurisdiction claus-
es, one contained in a contractual
agreement and another in an inter-
naticnal treaty, is not pathological.
This could only be the case where
each of these jurisdictions were com-
petent to determine identical causes
of action in instruments developing
their effects on the same plane. This
was not the situation in Vivendi,
where one clause was concerned
with contractual obligations, while
the other was concerned with the
international obligations of the state
hosting the investment. Admittedty,
the same factual situation may con-
stitute the basis of two separate
claims, one relating to the violation
of a contract, and the other in rela-
tion to the international law obliga-
tions of a state. It is even possible
that a contractual violation may con-
stitute a violation of such interna-
tional obligations. This will be the
case for example where the terms of
the international treaty indicate that
a breach of the terms of the contract
constitutes, in and of itself, a breach
of the treaty as well.

The committee’s decision in Viven-
di is welcome in that it clarifies an area
of law in which such guidance was
necessary. The two previous cases
which permit investors to refer dis-
putes to international arbitration
despite the existence of a jurisdiction
clause in the contractual agreement
are Lanco v, Argenting (40 1LM 457
2001y and Salini 1. Morocco (D]
2002.196). Although both of these
awards held that all disputes relating
to a violation of the international obli-
gations of a state should be referred
to the tribunal selected by the inter-
national treaty’s jurisdiction clause,
both focused in part on the fact that
the jurisdiction clauses contained in
the litigious contractual agreements
granted jurisdiction to local adminis-
trative courts. The tribunals in those
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cases considered that the jurisciction
of administrative courts cannot ordi-
narily be selected or waived, and thus
seemed to imply, at least as a sub-
sidiary ground, that their selection in
a jurisdiction clause could not con-
stitute a real choice by the parties.
The committee in Vivendi eliminates
this ambiguity, its rationale being
based solely on the distinction
between the separate causes of action
based on the contract, taken in isola-
tion, and on the treaty, even where it
encapsulates in turn a violation based
on the contract. Thus the committee's
decision rightly maintains that the
same factual circumstances may con-
stitute the basis of one claim relating
to a contractual violation and of
another relating to the international
obligations of a state.

Qverall, the committee in Vivendi
has tulfilled its function of annulment
body on the basis of the grounds set
out in Article 52 of the ICSID Con-
vention. [ts approach should be con-
trasted with that of the ad hoc
committees established in the early
ICSID annulment cases of Amco and
Klockner, which acted rather as
appellate bodies (see, ey, W.
Michael Reisman, "The Breakdown
of the Control Mechanism in ICSID
Arhitration,” Duke Law Journal 739
(1989); Emmanuel Gaillard, JDI
[987.184). [n that regard, the deci-
sion of July 3, 2002 continues the
trend set by Wena Hotels Ltd p. Arab
Republic of Egypt, another recent
annulment decision rendered in the
context of ICSID arbitration, which
also explored the distinction
between the international responsi-
bility of a state under a BIT and the
contractual obligations resulting
from an investment contract, and its
consequences vis-a-vis the notable
issue of the applicability of the rules
of international law in the absence
of a choice of law by the partiestoa
treaty dispute (see 41 ILM 933
(2002); see also Emmanue] Gaillard,
“Landmark in ICSID Arbitration :
Committee Decision in ‘Wena
Hotels,” " New York Law Journal,
April 4, 2002.).
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