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Where contracts do not specify 

'choice of law: general principles 

of international law are held to 

apply instead - but many of these 

principles are hotly contested 

In international business relations today, it is 
widely accepted that the parties to a contract may 

elect to have their contractual relations governed by 
general principles of law. It appears particularly 
appropriate that the parties to an international long
term contract should have the option of submitting 
their contractual relationship and, perhaps even 
more importantly, the resolution of any ensuing 
disputes, to general principles of international law, 
in that this source of rules may prove to be well 
adapted to the needs of the international business 
community and can - contrary to common wisdom 
- offer greater reliability than the choice of a 
national law, particularly in the presence of a long
term agreement during the course of which any 
national legislation may undergo profound 
modifications. Combined with an arbitration clause, 
the choice of general principles of law in an 
international agreement is a means of ensuring that 
truly international solutions will be found for the 
resolution of any disputes that may arise. 

In this respect, it is also well accepted that 
arbitrators may choose to apply general principles of 
law in the absence of any choice of law agreement 
by the parties. What is remarkable, however, is how 
the use of general principles of law - also 
frequently referred to as lex mercatoria, or 
transnational rules - as the applicable law in 
international contracts and in international 
arbitration is still the subject of such heated 
controversy after nearly 35 years of debate. 1 Since 
the 1960s, the subject of lex mercatoria has given 
rise to an impressive body of legal writing 
comprising studies published in many different 
countries (and languages) worldwide.2 Interestingly, 
much of the writing on this subject is today 
published in common law jurisdictions, traditionally 
the most reluctant towards lex mercatoria.3 

The debate is kept alive by authors who question 
on ideological, theoretical and practical grounds the 
validity of using general principles of law to govern 
international contracts and ensuing disputes 
resolved through international arbitration. These 
criticisms will be addressed in more detail below, 
but tend to por~ay lex mercatoria as an incomplete 
set of vague and contradictory rules unsuitable for 
application to international commercial 
relationships. 

Difficulties with the terminology employed 
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further cloud the situation. For the sake of clarity, 
the terms ‘general principles of international law’ 
and ‘transnational rules’ are preferred here to ‘lex 
inercatona’ because they imply that the solution to 
the problems of the business community may be 
found in national legal systems. Whereas the 
concept of lex mercatoria seems to suggest the 
specificity of transnational norms, the terms 
‘transnational rules’ or ‘general principles’ more 
accurately reflect that such rules are rooted in 
national legal systems, allowing the international 
commercial relationship to be governed by a body of 
rules derived from different national legal systems, 
rather than the law of a single jurisdiction. 

It is precisely because solutions are found in this 
wider body of rules that general principles are so 
well suited to satisfy the needs of international 
commercial activity. It will thus come as no surprise 
that those who accept that the source of validity of 
an international arbitral award is found in the legal 
orders of the sum of all states that are willing, on 
certain conditions, to enforce the award - and not 
exclusively the legal order of the seat of the 
arbitration -tend to accept the idea that parties may 
choose, and arbitrators may apply, general principles 
of international law. It is largely because the 
controversy surrounding lex mercatoria is often 
linked to the debate on whether the source of 
binding authority of the arbitral award is the law of 
the seat or the law of all states of potential 
enforcement that the topic remains so controversial. 
Indeed, it is indicative of the dividing line between 
two different philosophies of international 
commercial arbitration. 

prevalent misconceptions as to what transnational 
rules are. The present study will thus briefly discuss 
the content, or rather method, of general principles 
of international law and examine their application 
to international commercial relations by arbitrators, 
before addressing the grounds on which the 
transnational rules method is often criticised. 

The controversy is also fuelled by certain highly 

General principles method 
A frequent criticism of the transnational rules 
method stems from the perceived difficulty of 
determining the content of such rules with any 
precision. Naturally, an analysis of the content of 

transnational rules is a subject that can only be fully 
analysed through extensive comparative law studies. 
Fundamentally, however, it must be emphasised that 
transnational rules are a method, not a list. 

An influential article on lex mercatoria written by 
Lord Mustill for the 25th anniversary of the subject’ 
gave rise to a certain amount of misunderstanding. 
In setting forth a list of 20 transnational rules 
encountered in arbitral practice, Lord Mustill by no 
means intended to defend lex mercatoria. His point 
was rather to emphasise the relative poverty of the 
method, with a mere 20 principles, particularly in 
contrast with the wealth of municipal legal systems. 
However, certain supporters of lex mercatoria, 
whether genuinely or not, expressed satisfaction 
with the large number of principles listed. In 
addition, the fact that some of the principles so 
listed are of an extremely specific nature (such as 
those on interest and damages) provided further 
support for the view that the rules are not so general 
as to have no practical utility.‘ 

Such a presentation of general principles of law 
as a list of principles is in fact misguided. General 
principles of law are not a list, but rather a method, 
to be used to determine the rules applicable to an 
international commercial relationship. 

The starting point for any analysis of the method 
for determining applicable rules of law must be the 
choice of law clause itself. When general principles 
of law are applied to a contractual relationship, most 
often the task of arbitrators or counsel, the first step 
is thus to ascertain whether the parties themselves 
have given any indication as to how the applicable 
rules should be determined. This will be the case, 
for example, when the parties have selected as the 
applicable law, principles common to two or more 
legal systems. Thus, the parties to the Eurotunnel 
contract selected ‘the principles common to English 
and French law’ and, failing that, ‘the principles of 
international commercial law as they have been 
applied by national and international tribunals’ to 
govern their contractual relationship.6 Similarly, 
arbitrators sitting in ICC case no 5163 had to apply 
‘the principles common to the laws of the Arab 
Republic of Egypt and the United States of 
Amer i~a’ .~  The  parties may also use geographical 
criteria to restrict the applicable general principles, 
by selecting for example the ‘general principles of 
law applicable in Western Europe’ or the general 

International Business Lawyer May 7999 



principles of law applicable in ‘Northern Europe’. In 
other cases, the parties submitted their agreement 
first to a particular national law, and failing that to 
general principles of international commercial law.“ 
In all cases, any instructions provided by the parties 
as to the method of determining the applicable 
riiles, such as a specified hierarchy between the 
various giver1 sources or instructions to apply only 
principles common to certain regions of the world, 
must take precedence, 

principles to be applied, the second step of the 
process involves an analysis of‘ comparative law, 
international instruments and arbitral case law, 
generally carried out by counsel and arbitrators, in 
order to establish the relevant rule or rules. 

Comparative law is a fundamental source of 
general principles of international law. In using this 
source, it is necessary to establish that national laws 
converge on the particular points at issue, thereby 
reflecting a transnational rule that is capable of 
being applied.q ï’hat is not say, however, that to be 
recognised as a general principle of law, a rule must 
find unanimous support in comparative law. Indeed, 
if such a view were to prevail, it would amount to 
granting veto power to those legal systems 
incorporating the most isolated tendencies, when the 
aim of the transnational rules method is rather to 
identify generally accepted legal principles. To 
require unanimity, thereby applying the method 
only to determine rules already present in every 
legal system, would in any event render the general 
principles method meaningless. In fact, not only 
does the support for the rule not need to be 
unanimous, but the support may even be exclusively 
regional. 

As seen earlier, parties who do not wish to submit 
their potential disputes to the rules of a particular 
national law may choose to have regional general 
principles such as ‘general principles of law 
applicable in Western Europe’ or ‘general principles 
applicable in Northern Europe’ apply to their 
contract. The applicable regional principles of law 
must then be determined in the same way as for the 
identification of the content of general principles of 
international law. The relevant sources will include 
international conventions applicable to or ratified by 
countries in the region, the comparative law of the 
relevant countries and the case law of the 
international tribunals that operate in the region. In 
the absence of agreement of the parties to apply 
such regional principles, however, it seems 
preferable to apply rules that have broad support in 

Failing a clear identification by the parties of the 

comparative law, international arbitral practice arid 
leading international conventions, rather than 
applying rules which, although they may come from 
the same legal tradition, nonetheless lead to 
different results. Such a divergence between laws 
from the same legal tradition may i r i  fact indicate 
that principles from a region or from a similar legal 
tradition are not sufficiently well established, thus 
making it necessary to apply principles that are 
accepted as generally applicable. In this way, the 
universalist approach reflected in the transnational 
rules method will prevail over the divergent 
positions of national laws. 

h further, highly authoritative source of general 
principles of international law is the body of 
international treaties on a particular subject matter. 
The fact that a certain number of states have 
adopted a rule by signing or ratifying a treaty in 
which that rule is contained, is a clear indicator of 
the international recognition of such rule. The 
greater the number of states that are party to the 
treaty in question, and the more diverse their origin, 
the more authoritative the rule. It is not surprising 
that as regards the International sale of goods, for 
example, many arbitral awards now make reference 
to the Vienna Convention of i l  April 1980 on 
Contracts for the International Sale of Goods.“’ Even 
when a convention is not yet in force, it possesses a 
certain degree of authority in that it represents the 
opinion of the delegates from the various states that 
negotiated the convention.“ 

Monographs on comparative law are also a useful 
source, especially if they specifically address the 
determination o f  transnational rules.” The 
Arbitration Committee of the International Law 
Association has devoted a series of studies to the 
following transnational rules: change of economic 
circumstances and pacta sunt servanda, estoppel, the 
duty to cooperate in long term-contracts, the 
exceptio non adimpleti contratus, force majeure, the 
determination o f  recoverable damages and 
interest.” 

Particular mention must be made of the 
remarkable contribution of the UNIDROIT 
Principles of International Commercial Contracts 
published in 1994.14 These principles are 
specifically intended to be applied ‘when the parties 
have agreed that their contract be governed by 
“general principles of law”, the “lex mercatoria”or 
the like’.‘’ The collection comprises 108 principles 
presented in the style of a codification or 
‘restatement’, and accompanied by commentary 
explaining the meaning of each principle. Some of 
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these principles will, no doubt, be challenged. 
Nevertheless, the publication of the results of this 
extensive study of applied comparative law is a most 
valuable contribution to the determination of 
transnational rules.” ï h e  UNIDROIT principles 
also evidence the fact that the support for 
transnational rules provided by comparative law 
need not be unari im~us.‘~ 

case law in determining the content of general 
principles of international law. In the area of 
general principles of law, perhaps more than any 
other area, the previously contentious issue of 
whether ‘arbitral case law’ actually exists has clearly 
been overtaken by arbitral practice,” and given the 
increasing accessibility of arbitral case law through 
the publication of numerous awards in legal 
periodicals, arbitral tribunals have a strong tendency 
to use precedents established by arbitral awards 
rendered in similar circumstances. The case law of 
permanent international courts, such as the 
International Court of Justice, may also be relevant, 
both when the parties expressly provided that it 
should apply and when, more generally, it reflects 
widely accepted rules of law.’“ 

Because general principles of international law 
are in essence a method, to present a list of 
principles will inevitably lead to excessive 
simplification, and examples of general principles 
of law, many of which specifically apply to long- 
term agreements, have been discussed at length 
elsewhere.” This study will thus rather turn to the 
use of general principles of law in practice. Indeed, 
no legal mechanism can be properly evaluated 
without examining how it is actually applied. The 
general principles method is thus best understood by 
examining its application in arbitral practice. 

Naturally, arbitrators also tend to refer to arbitral 

Application of general principles of 
law in international arbitration 

When the parties have chosen to have their 
contractual relationship, and hence any ensuing 
disputes, governed by general principles of 
international law by referring, in the applicable law 
provision of their agreement, to general principles 
of international law, principles common to certain 
legal systems, lex mercatoria, etc, the arbitrators are 
bound to give effect to that choice, whether or not 
they consider the choice appropriate. Indeed, most 
of the recent legislation on international arbitration 
recognises the parties’ right to choose general 

principles of law to govern their contractual 
relations, by providing that arbitrators are required 
to apply ‘the rules of law’ rather than ‘the law’ 
chosen by the parties.” Even in England, a 
jurisdiction traditionally strongly opposed to the 
application of transnational rules, it has been 
recognised first by the courts and then in the 1996 
Arbitration Act (Section 46), that the parties can 
validly choose transnational rules as their 
applicable law.” 

arbitrators, in the absence of an agreement between 
the parties on the law applicable to the merits of the 
dispute, can choose to apply transnational rules 
rather than a national law selected by means of 
traditional choice of law rules. Certain legal systems 
discourage this solution, as does the UNCITRAL 
Model Law, known for its relative conservatism; 
Article 28 (2) of the Model Law provides that, 
absent a choice by the parties, ‘the arbitral tribunal 
shall apply the law determined by the conflict of 
laws rules which it considers applicable’. Despite the 
fact that it is generally based on the UNCITRAL 
Model Law, the German statute of 22 December 
1998 has departed from the formula with respect to 
the choice of law rule. It followed in this respect the 
Swiss model and holds that ‘[tlhe arbitral tribunal 
shall decide the dispute in accordance with such 
rules of law as are chosen by the parties as 
applicable to the substance of the dispute’ (Article 
1051 (1) of the ZPO). Nevertheless, it follows the 
UNCITRAL Model Law in limiting the choice of 
the arbitrators to ‘the law’ as opposed to the ‘rules of 
law’ most closely connected with the dispute absent 
a choice of the parties. In contrast, other recent laws 
permit arbitrators to apply transnational rules if 
they deem it appropriate and absent agreement by 
the  partie^.'^ In any case, most national laws, in 
following Article 36 of the Model Law, do not 
permit the arbitrator’s decision on applicable law to 
be subject to review of state courts during exequatur 
proceedings or an action to set aside the award, thus 
providing arbitrators with a large degree of latitude. 

The notion that arbitrators may apply general 
principles of law in the absence of any agreement 
of the parties as to applicable law was embodied in a 
resolution adopted by the International Law 
Association in Cairo on 28 April 1992, which stated 
that: ‘the fact that an international arbitrator has 
based an award on transnational rules (general 
principles of law, principles common to several 
jurisdictions, international law, usages of trade, etc.) 
rather than on one law of a particular State should 

A more controversial question is whether the 
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not in itself affect the validity or enforceability of 
the award; ( 1 )  where the parties have agreed that the 
arbitrator may apply transnational rules or; (2 )  
where the parties have remained silent concerning 
the applicable law’.’+ 

application of these rules in the absence of 
agreement between the parties, as will be discussed 
in more detail in the next section of this study, is 
based on a sense of uncertainty as to their content, 
which contrasts with the perceived certainty of the 
solutions provided by national law. Nevertheless, in 
practice, when the parties to international 
agreements have not chosen the applicable law, to 
require the arbitrators to choose between available 
national laws will often be less in accordance with 
the policy imperatives of predictability and 
consistency, than to allow them to apply general 
principles drawn from international arbitral practice 
and comparative law. This is illustrated in particular 
when two or more legal systems are equally closely 
linked to the dispute, as in the Norsolor case, 
decided in 1979 by an arbitral tribunal2’ sitting in 
Vienna.” 

where the traditional choice of law method is the 
most inappropriate is when the arbitrators are asked 
to rule on the existence and validity of the 
arbitration agreement from which their own 
authority is derived. Indeed, the principal choice of 
law rules of national legal systems are not well 
suited to apply to arbitration agreements. Applying 
the law of the place of signature of the arbitration 
agreement, for instance, would leave the question of 
the validity of the arbitration agreement to chance 
or to the manoeuvering of the parties, which is 
hardly consistent with the purpose of the choice of 
law approach. Basing the choice of applicable law on 
the habitual residence of the party performing the 
obligation that is characteristic of the contract is 
meaningless in the context of an agreement to 
arbitrate, and the law of the place of performance is 
scarcely of more relevance. Of course, the question 
could be resolved by reference to the law of the seat 
of the arbitration, but the seat is often chosen for 
reasons of geographical or other convenience that 
have no bearing on the issue of whether the 
arbitration agreement is valid or not, Further, the 
application of the law of the seat is inappropriate as 
it would again leave the validity of the arbitration 
agreement to chance or to the manoeuvering of the 
parties.17 

?’he main criticism made regarding the 

One of the situations in international arbitration 

This in no way signifies that the arbitration 

agreement will be systematically held to be valid 
when examined in the light of general principles of 
international law. The agreement will be held to be 
void if it is found that one of the parties did not 
consent to arbitration, or if, for example, consent 
was obtained by duress or through the corruption of 
the signatory. On the other hand, atypical national 
laws (requiring, for instance, the reiteration of the 
arbitration agreement once litigation has begun) 
will not, even if they have links with the case, lead 
arbitrators applying substantive transnational rules 
to hold the arbitration agreement to be void. Here 
again, the solution reached is consistent with the 
international character of arbitration and should be 
unreservedly approved. Such a solution will not 
prevent courts from refusing to enforce an award 
based on generally accepted principles, if they 
consider that the approach taken in their own 
jurisdiction reflects fundamental domestic public 
policy. However, this solution does prevent the 
uncertainties of the conflicts method from giving 
rise to the application of substantive rules that are 
not adapted to an international context. 

Furthermore, even when arbitrators elect to use 
choice of law rules in order to determine the law 
applicable to the dispute before them, those choice 
of law rules will often be of transnational origin. 
Indeed, the application of the choice of law rules of 
the seat of the arbitration, as advocated by those 
who see the seat as amounting to a domestic 
is a method which is poorly adapted to the 
international nature of commercial arbitration, 
generally leading to results which are unpredictable 
and therefore failing to meet the very policy 
imperatives of reliability often advanced to justify 
the conflicts method. By applying what are often 
referred to as general principles of private 
international law in seeking to determine the most 
appropriate applicable law (or, if the seat is in 
jurisdictions such as Switzerland, Germany, or 
Egypt, in seeking to determine the law that has the 
‘closest connections’ with the case), the arbitrators 
assess the respective value of each of the different 
factors (such as the place of signature of the 
contract, the place of performance, or the habitual 
residence of the parties) which are likely to lead to 
the application of one of the connected laws. In so 
doing, arbitrators will of course look to arbitral 
awards rendered in analogous situations, as well as 
the solutions adopted in the various relevant systems 
of private international law. 29 

The application of general principles of law is 
thus entirely legitimate when selected by the parties 
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to govern their contractual relationship or, according 
to the widely held view, when the parties have 
remained silent and the arbitrators deem 
appropriate the recourse to general principles of law. 
Of course, the general principles method is i n  no 
way intended to compromise the effectiveness of the 
parties’ choice of a particular national law to govern 
their contractual relationship. In this respect, 
various theories have been put forward seeking to 
restrict the effects of the parties’ choice even where, 
as is very often the case in practice, the parties have 
expressly chosen to have their potential disputes 
governed by a particular national law. According to 
one such theory, where the chosen national law is 
silent on a given issue, arbitrators should fill the 
gaps or Lacunae by using lex mercatoria, general 
principles of law, or, if a state contract is involved, 
the principles of public international law.?” 

An example of this theory put into practice can 
be seen in an award rendered in a 1992 ICSID 
arbitration. In its award on the merits, the tribunal 
in the SPP v The Arab Republic of Egypt” 
arbitration held that even if, as the Arab Republic of 
Egypt argued, Egyptian law was applicable as the 
law chosen by the parties, this did not exclude the 
application of principles of international law in 
order to  fill any Lacunae in Egyptian law. Applying 
this line of reasoning, the tribunal concluded that 
Egyptian law did not contain any rule governing the 
determination of the starting point in the 
calculation of interest, and that it was therefore 
necessary to resolve the issue by reference to 
international law,3* begging the question of how 
Egyptian judges manage to cope with the need to 
calculate the amount of interest due in disputes 
governed solely by domestic law. This solution is so 
blatantly wrong that it suffices to discredit the 
method used. 

However, it is the idea that national laws contain 
lacunae, rather than the concept of transnational 
rules, that is unsound. When a court is faced with a 
difficulty such as that raised in the SPP case, it will 
resolve it, if need be by drawing from general 
principles of the applicable national law.33 The 
concept of Lacunae is unnecessarily harmful in that 
it leads to the conclusion that certain legal systems 
contain more lacunae than others, and hence that 
there exist some legal systems insufficiently 
‘developed’ to handle all the questions raised by 
major international ventures. Therefore, the 
application of general principles of law by an 
arbitrator in the face of the parties’ express choice 
of a given national law to govern their contractual 

relations and any ensuing disputes on the grounds of 
supposed lacunae in that legal system constitutes an 
inappropriate use of the general principles method. 

A final application of general principles of law by 
arbitrators occurs when arbitrators apply rules of 
transnational public policy. State courts, in actions to 
set aside or enforce an award, will ensure that the 
award does not violate the conception of 
international public policy of the forum. 
Undoubtedly, the conception of international public 
policy of the forum will not be the same as that of 
domestic public policy, but it is nonetheless a body 
of rules of national origin. ‘ïhe 1958 New York 
Convention recognises this explicitly when it 
addresses the review of the conformity of the award 
with the public policy of the country in which 
recognition and enforcement are sought.’” 
Arbitrators, on the other hand, are free to retain a 
truly transnational conception of international 
public policy 35 and need only take into 
consideration the requirements of conformity of the 
award with the international public policy of the 
seat of the arbitration, or any other state in which 
the enforcement of the award may be sought, to the 
extent necessary to avoid having the award set aside. 
In the rare cases where it appears that the conflict 
between the conception of international public 
policy of the seat and that of truly international 
public policy cannot be resolved, the latter concept 
should nonetheless prevail before the arbitrators, as 
it alone is in keeping with the international nature 
of a r b i t r a t i ~ n . ~ ~  One arbitral award has already 
made tentative steps in this direction,37 as has the 
case law of countries like France which allow for the 
enforcement of an award that has been set aside in 
the country of the seat of the arbitration, provided 
that the award satisfies the relevant conditions 
imposed in the country of e n f ~ r c e m e n t . ~ ~  These 
precedents clearly support the thesis that the source 
of validity of an international arbitral award is 
found in the sum of all of the legal systems in 
which the award may ultimately be enforced. 

Critical analysis of the use of 
the general principles method 
Since its first appearance in the 1960s, the concept 
and application of the general principles method 
have been heavily criticised. On the ideological 
front, some critics have characterised lex mercatorca 
as a ‘less than candid pseudo-legal caprice’,’‘’ or, in 
slightly more moderate terms, ‘essentially . . . a 
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doctrine of larssez-faire' benefiting only parties from 
industrialised  nation^.^" A theoretical criticism made 
of lex mercatoria is that it does not have the 
characteristics of a complete legal ~ y s t e m , ~ '  which 
naturally leads to the conclusion that lex mercatoria 
does not exist". Finally, on a practical level, the use 
of general principles of law has been criticised on 
the basis of difficulties in determining their precise 
content; for many, lex mercatoria is only 'vague 
law','' bringing together principles allegedly as 
contradictory as the binding force of contracts and 
the theory of ~nforeseeability.'~ It has also been 
suggested that the tremendous amount of academic 
attention devoted to lex mercatoria has only given 
rise to a very limited number of  principle^.'^ 

The first, 'ideological' criticism levelled against 
the general principles method ultimately reflects the 
concern that the general principles method can be 
used as a simple substitute for the theory which 
permits the existence of a contract with no 
governing law ('contrat sans loi'), by making the 
principle pacta sunt servanda the cornerstone of lex 
mercatoria, prevailing over all other principles 
whenever such principles are in conflict. Such 
criticism is not altogether unfounded. Indeed, 
certain arbitral awards emphasise the primacy of 
the binding force of contracts to such an extent that 
they give some credence to the concern that having 
the contract governed by lex mercatoria would lead 
to the terms of the contract prevailing over any 
other rule. 

Nevertheless, the transnational rules method does 
not necessarily imply that the binding force of 
contracts should be viewed as the ultimate rule. The 
principle of the binding force of contracts is 
without question found in most legal systems, and it 
is clear that such a principle must also be taken into 
account by arbitrators called upon to decide a case 
by reference to general principles of law. It does not 
follow, however, that this principle is the only rule 
of transnational contract law, and that its 
application is subject neither to preconditions nor to 
limitations. For a contract to be binding on the 
parties, it must have been lawfully entered into, 
which means in particular that the parties must 
have entered into the contract on the basis of 
informed consent and not as a result of fraud or 
mistake.% In addition, if the failure to perform a 
contract is to give rise to an action for specific 
performance or damages, the failure to perform 
must not be the result of force majeure or some 
other event legitimately excusing p e r f ~ r m a n c e . ~ ~  
Furthermore, the calculation of the extent of 

recoverable loss is also subject to rules that have a 
bearing on the outcome of a di~pute .~ '  In all these 
areas, arbitral tribunals applying general principles 
have reached decisions from which it is clear that, 
no more than in any given national law, the 
principle of the binding force of contracts is not the 
only rule governing the resolution of contractual 
disputes. 

perfectly able to address the policy concerns of 
defending the interests of parties needing 
protection, and of encouraging fair business 
practice. Furthermore, as the examples above show 
and in response to the 'theoretical' criticism that lex 
mercatoria cannot constitute a genuine legal order, 
general principles of law are becoming increasingly 
specialised in arbitral practice. Through the 
specialisation process, a coherent set of rules 
emerges which, although incomplete, displays at 
least one of the essential characteristics of a legal 
order: more general rules give rise in turn to more 
specific rules.49 Of course, it is by no means 
established that to constitute a valid choice of 
applicable law, the rules selected must necessarily be 
organised in a distinct legal ~ r d e r . ~ "  

The body of rules developed in arbitral practice 
on the subject of corruption provides a useful 
illustration of the fact that pacta sunt servanda is not 
the only general principle of law applied to 
contractual disputes. There is now little doubt that, 
in spite of resistance in some q ~ a r t e r s , ~ '  a 
transnational rule has been established according to 
which an agreement reached by means of 
corruption of one of the signatories, be it a 
government agency (in a public law context) or an 
employee of a party (in a private law context), is 
void, or, at the very least, may not give rise to an 
award based on such contract.5* 

This example also shows that the 'practical' 
criticism that transnational rules are too few in 
number and often contradictory rests on an 
inaccurate assumption. The principle of the binding 
force of contracts, and the various principles 
limiting its scope, are not at all in contradiction. On 
the contrary, they follow the logic of 'principle - 
conditions - exceptions' that recurs in all legal 
systems. In the same way, the view that lex 
mercatoria contains contradictory principles such as 
pacta sunt servanda and rebus sic stantibus53 is ill- 
founded. Should the theory of unforeseeability in 
fact be considered as a general principle of 
international commercial law,54 its acceptance as 
such would be no more contradictory with the 

In other words, the transnational rules method is 
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theory of the binding force of contracts than it is in 
each of the various legal systems in which the same 
two theories are found.” 

Properly understood, the general principles 
method cannot be criticised for being vague or 
incomplete. However detailed the question at issue, 
t.he transnational rules method will produce a 
solution, i n  the same way as national law. The 
example of limitation periods, often cited as 
highlighting the inadequacies of the transnational 
rules method, is very telling in this respect. If an 
item, sold under an international sale of goods 
contract with no applicable law provision, has a 
latent defect, and one of the parties alleges that the 
claim based on the defect is time-barred by 
limitation rules, the arbitrators may, justifiably, not 
want to have the resolution of this dispute 
dependent upon the national law of one of the 
parties, particularly if the case has equally strong 
connections with more than one national law. In 
such an instance, the application of the general 
principles method is an adequate alternative, and 
can be arrived at by reference to international 
rules,’6 such as the Vienna Convention of 1980 on 
the International Sale of Goods or the UNIDROIT 
Principles,” as well as by reference to a comparison 
of the various legal systems connected to the case. 

Lastly, to those who flag the supposedly poor 
results in quantitative terms of lex mercatoria it can 
only be said that this criticism denotes a 
misconception of the general principles method, 
which is indeed a method, not a list. The application 
of this method in fact enables an almost unlimited 
number of principles to be identified and applied to 
the relevant dispute. 

Conclusion 

The impassioned reactions surrounding lex 
mercatoria and the general principles method 
clearly entail more than an academic debate over 
the content and applicability of transnational rules. 
In fact, manifested in one’s attitude towards the 
general principles method is an entire philosophy of 
international arbitration. Although sometimes 
presented as a ‘misconception’,’’ it is beyond doubt 
that it is the truly international character of 
arbitration - with arbitrators, parties and counsel of 
different nationalities, and hearings held in many 
different locations - that prompts arbitrators to 
resort to rules which are not strictly those of a single 
legal system. It is precisely because arbitrators, as 

opposed to judges, have no forum as such, that 
arbitral tribunals will more readily apply rules of 
international origin. 

It is no coincidence that those who consider the 
seat of the arbitral tribunal to amount to the forum 
of a national court are also those who have the most 
difficulty accepting the general principles method. 
Conversely, those who believe that the source of 
validity of an international arbitral award is found 
i n  all the legal systems likely to enforce such award 
are more willing to accept the idea that arbitrators 
cari use the general principles method, even if this 
only means using transnational choice of law rules 
to select the applicable national law. For those who 
take a truly internationalist view of international 
arbitration, the general principles method is not 
only an appropriate and useful means of identifying 
rules common to many legal systems and well 
adapted to international situations such as 
international long-term contracts, but also an 
important step towards the recognition of a truly 
international legal order, embracing the legal 
systems of a community of states, which lends 
international agreements governed by general 
principles of international law and international 
arbitral awards their validity and binding force. U 
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